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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETIS
WESTERN DIVISION

UNITED STATES OF AMERICA, STATE OF
CONNECTICUT, COMMONWEALTH OF

MASSACHUSETTS,
. CIVIL ACTION NOS. 99-CV-30225-MAP,
Plaintiff(s), . 08.CV-30226-MAP, 99-CV -30227-MAP

, (Consalidated)
HOUSATONIC ENVIRONMENTAL : |
ACTION LEAGUE, INC & : '
THE SCHAGHTICOKE INDIAN TRIBE :

Plaintiffs-Incervenocrs T —_
v

GENERAL ELECTRIC COMPANY,
Defendant(s)-

MEMORANDUM OF LAW IN OPPOSITION TO ENIRY
OF THE PROPOSED CONSENT DECREE
1. INTRODUCTION
The Schaghtcake Indian Tribe (the Schaghticoke), and the Housatonic Environmental Action
League (HEAL) oppose entxy of the Proposed Capsent Decree because it is not consistent wich the goals
of CERCLA, it does address the long term and conénuing pervastveness of the PCE contawinarion, and
the proposed decree fails to protect the public health.

1. DISCUSSION

{

A. The “Church Group's” Memorandum

HEAY and the Schaghriceke hereby incorporate the arguments ser forth in the
MEMORANDUM OF LAW IN OPPOSITION OF ENTRY OF THE CONSENT DECREE (th
«Church Memorandurg™) filed by Caraline Church and othexs by and chrotigh their artorneys,

Lzt
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Law OBices Of Cristobal Bonifaz, and Kohn, Swife & Gzaf, P.C., ind present further argurnents
in the paragraphs bdnw

B. The Consent Decrée as proposed is not consistent with the goals of CERCLA’

As the “Church Mentorandum™ paints out, those supporting entry of the consent decree
in its current form, characrerize the plan for addressing the PCB contaminamon as removal actions rather
than remedial actions. Bv doing so, thase parties attempt to aircuwmvent cne of the more significant

protections of the Natiopal Contingency Plan (NCP) which “prescribes more derailed procedures and

standards for remedial acrions.” State of Minnesota v. Kalman W, Abrams Mezals, Ine.,155 F.3d 1019,1024
(8™ Cir. 1998). ' '

The “Church Memorandmm” also Eb:a:.y describes the djstjnc‘;ions undex federal law,
berwess “removal”, and “remedial® actions, Despire all of the‘attempr:s at using language to the
contxary. the overall mm;nd purocée of the cleanrp retivities are are remedial

 actions and should clearly be stared as such. CERCLA Section 9621(h), General rules for cleanpp

states;

() Rmncdx.?l gerions fn which .trml:mmt which permanently and significantly
rednces the volume, taxicity, or mobilicy of the hazardous substances, pollatants, shd
contaminants is a p‘rmcxpal e]emznt, aze to be preferred over remedial acrions not involving
such trearment. The offsite trmsport and disposal of hazardous substances or contaydnated
materials without such rrestment chould be the lesst favored alsernative remedial action
where practieal treatment technofégic; are avaﬂabfc.

Furthermore, 40 CFR Sec. 76125 (¢ )(4)"Requirements for PCTB‘Spﬂl Cleanup™ are not
complied with wnder the terms of the currenrly proposed consent decree. Section (vj of the

standards wader that provision require that *Seil contaxainutred by the spill will be
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decontaminated to 10 ppm PCBs by weight provided that soil is excavared to 2 minimum of 10
inches. The excavated soal wall be repiaced with ¢lean soil, ie., containing less than 1ppm PCBs,

and che spill sice will be restored.” “ * N !

As pointed aue in the “Church Memorandum™ as well as fn many copments of record,
there are many sives alang the Housaronic Riverbank, and elsewhere which are not mreeting
these federal standards.

Although the ipmpa cleaning of th: conramipatesd soils will be more costly, tbat isnora
valid reason o opt fm- the czppmg mcﬂmds vmposcdm the currenr form of the consenr decree.
The failure vo clean thc PCB cqncz.mmanou, but insteed to hideir untdl it becomes an even

greater disasrer shoul_d not be acceptahle o this Court acring in its ducy to provece the public.

The desirability of nsing rhermal d::sox;p:idn as 2 method for cleaning the contaminared
suﬂswudism_rdedb'ythnsc-pmpmém?yofthe&mfmtmmim current form. As
discussed in the 'Chqrch Memotandim®, the use of thermal desurpuon to clean the
contaminated soils will be more expmsm'. However, the cost to GE will be minor oompa.rcd to
the need for s thorough cleamup of conmnaced Bm]s and watezs. (See GE memo attached as

(Exhibic A)stating any remediation of on-going lirigation will not significantly impact theix
fmancial wdl«bdng) The USEDA has sucézssf;ully nsed thermal desorption in a number of sites
and is highly rega:rdd by that agency for cl:ammz PCBs from conteminatred soils.(see sttached
documments from theUSEPA wcbm{Ex}nbn: B.))If the current form of the Consent Dectee s
mteredasaCmmOrden. the massive amounts of PGB left for further eontamination and
recontamination of the groumdwater, and the Housatonic River will continnally keep those
living a or near, or using the Housam:.ﬁn River and its floodplains in1 & perpérval state of danger.
The obvions fact is | thar rhe governmenral agenciss are tired of trying to ger GE o clean up and
live up ioirs:espon;:ibﬂjﬁes » The governmenr argues thet due to rhcoogtofuialthié consent
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decree in its cuzrent form is the best result in batrling & powerful giant such as Gereral Electric,
The peaple of the Unit}.d States should expect more of their representatives.

{ . .1:5?:“, '

?.

If the PCBs arepot cleaned fmm the sGJ.ls and warets of the Housatoms. as‘well as thosc
waterways (g;mund\water. Sitver Lake, etc.) which feed nhc Housatoniz, HEAL and the
Schaghticake and other downstream families and their children and grandehildren will continue
tobeat the mercy of n.::fniled attempt to force a polhister to face its responsibilities. The Court
cannot approve of Consem: Decree where the agreemem- iz "illegal, a product of collusicn,

inequitable, or oonmu:y to the public good." U-dted Stares v. Town of Moxeay, New York, 751

F.Supp 1044, 1051 (N D NY.1990), quoting Kelly v. Thoas Solvent Company, E. Supp 507, 515
(W.D.Mich.1989). 'Il}m Consent. Decres cannot be approved by the Coure

i .
C. The natural fesource damages asseserpent is arbitrary, capricious, vasubstantiared
and vmdervalues the actual damsges w0 the River

[

There remains no real economic basis for thc damages conremplared in the Consent Decree.

Industrial Economics, Incorpora:ed (“1Ec”), the contracror who performed the .H-e[zmlzwyNarm-al

Resource Damage Assessment” (emphasm added) of January 28, 1997clzarly states the same when
addressing the shorl:commgs of the assessment in its "TIMITATIONS" section,

"‘sznamreofem mdﬂymﬂabledmandmfnrmauonhmimdnmabﬂltytocomplcmﬂ
of the objectives desctibed in the Statemént 6f Work. In particular, our infury sssesstent does
notidenrifyandqumnfyaﬂofthenmalresmnccin]mislﬂcdymbepminth:Hmammc
River enviropment.”. SacExhikrit 9, p. 1-3; United Staces Memorandum of Law in Support

Itisevident from the subaequmt Iangu age of the xeport-upon which the: parties supporting the Consent

Decree rely thar rhis assessme:nns in fact, prclirmm:y at best and non-comprehensive. For example, the

assesstent adimics “No sr:udms bave:bcm conducted to measure boaring rates on the Connecucut

Housatonic.” See Ibid,: Exhﬂ:n:. 9,p. D-3. Furthmnore. there has been no delineation, tesring and/or
study of the floodplain aress in Ccmnecncut and no :e-:ogmnon that many floodplain areas arc utilized

for agriculrure and possxblyisubjmt to seagonal m:onmmmanon.

'
;

! -
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The analysis Eormmg thc basis of setdement Js'adrmttedlv perfuncrory and not based on zelevant
factors. (See p.66 of US Mol:mn to Enter Consent Dccree: )- In short, the [Bc preliminary estimate of
damages was not designed or mtended ito ﬂvaluam tht: possible broad range of alternarive scenarios, or
combination of scenarios, thar,conld copstitate rcasonablc and acceptable compwaaum for NRD.

Tt §s hard to fathom how an actual and fair dn‘Im amount can be calcuL.ted when furcher study is
contemplaced and the actnal halmr:mzuns unknown It is significarc that nobc}>dy to date has been -
pravided rhe taw and relcvann data upen which th: asse.ssment of iCewag baaei:l, despite nirmermis
FOIA requests, represmmnox?s the contrary and clhc pending Motion to Enter (See Exhibit O\
Correspondence of Audrey Cgle, ofHEA..,pp 35,) ,'

While the Consent D_

contemplzres z 51..5 million dollar award forl fcompensatory restoradon
projects, with $7.5 million ez

ked for the Smc Lf Connecticur, thr:assmsrﬁem: graves, “.. our best

estimate of damages assocnadentn lost or dimlms!hcd recreational fishing aa:)d boaring trips is §11
million- $32 million” and in calculaung passive use lost duye to P('Z'B contamination, mdt-ed

l
as this Court has cmmentcdit ouldn's put irs elbdw in the Honsatonic, 'wl: estimare that passive use
damagnsar:mthemngcofﬂs 'n—ﬂSOmimlnn pp Cir, Exhibit 9, atlLs Therefare, the 5,'

preliminary report calculates bewvt:en $37mﬂhon- $282 million do}la.rs, while the Sovcrugns .
are willing to settle for only mﬂlgun. I‘hmls nojusuﬁcauonforthsamciunt. nocnheUmtedSw:Ts
clajm that this is the largest such. m&émgmn,(hzsthutbeenanyodmpuabkdmuuc:ionman

|
environment and acosystem}) nor their unfoundld fears abeut the resulrs aﬂd invalvement of litigation.

This issue has been in the Savereigns realm for o thnty'thrccycars since Congress banned the
indiscrimipate use and dumia uf/ PCBs.; icis n) e than dismgenuous to suggcst the Consent Decree
needs w be approved now : to falsely creare 4 sduse of urgency becanse they have failed to take action
or fear the outcome of lmgan . It is more reasonablc To assume thac lwuh the ¢normiry of

resources available to the de t. GE waould| J:ayc elimidared any hﬁblllty and srandant costs if it had

l

! Further deep core studien, forexample. would p o crfiical m’on'rwuon asto 1h'e extent of PCB contamination in
the riverbed sediment sand allow real wodd ualuﬂaﬂons &s to safe rver vee and awesé based on any numbar ot
dacontamination seanarios. . l

‘ J

5

. ¢ ‘
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a realistic opportunity to da sp. Because Thcmctbbd.olqg{ and 2ssessment model employed.to calewlate
the compensatory aspect of the narural resoucce damage is admitredly preliminary, limited and cleary

J : . : '
nét based on neceseary information, the Consent Decyee should be rejected as technically inadecuae,

! : - R
ugldmalucd in terms of campensating the public, not representerive of the mininal risks of litigarion and
té-m'eforz not in the public’s best intetest. ' ‘

P.  Neitber this Court, nor the other parties, should be hoodwinked by GE's patenly
sambignous commitment to the Consent Decree

The most important aspect of the proposed les:n; Dectee that all parties need to tecognize is
that GE's comminneﬁ: to the Consent Decree is on pap,'er onl}. As the Comt contemplates this heavy
decision, whether to Tove tarward on the proposas critical to the Cansent Decree, the defendanr, GE, is
bard ar work undermining the rwo basic tenets thar drive the Decree, namely, the removal and
remediation of PCBs to “acecptable Ievels™ and thé md;hodology sonzemplated to aceomplish that
removal '

According to & receutly published aTecle, GEs Iobbsing to lowes the acceptgble Janits requiréd
to deun—uﬁ the firer mile and oue-half of the rivet({See Exhibit D, n. 36)and has conristed a well-
orchestrated and heavily funded lobbying cffort o stop all dredging, until the negarive effects of d:edgmg
ez determined. Ostensibly if GE gets its way, it waald be doe cleaniog up before it even had ta begin
and would be able to balt any on-gufng dredging or r’em::dmunn.. instead opting to Jeave the PCB
contammipacion in place. Unfortunarely, rivers do no}l: “clean” themsclves through anacrobic bacreria decp
in the aa:!rﬁuent of the river bottom.* hid, pp. 33: Fu!rchumbrs. GE 15 apparently active in =forts to

1 in aress of low PGB contamination, less than 30 ppm, parttal dechiotination via anaerabic bacterla does
not occur. In fact, it is argued that the dechlorinated PCBs are more water soiuble and more volatile than
PGBs in thelr original state end produce the most neurotoxic and possibly estragenic effects in both
humans and enimals, including effects on inteliigence, laaming and memery acsording to Or. David
Carpenter, dean of the School of Public Health, State University of New York at Albany.

file7/fC:\Now Folder\A, Citize's Guide to Thermal Desorptionbtm
!
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PECTFULLY SUBMITTED
HEAL, By its Attorney,

o) Mo

Glenn D. Goodman, Esq,

I.szﬂiweofGIcnnD Goodman,PC

82 Maple Street
Springfield, MA OL105
Tel (413) 746-3523
Fax.(413) 737-7938
BBO # 564404

Tl;: Sc"haghtir:oke Indian Tribe
: By Its Attorney,

Micbazl ], Burns, Bsq,

the entire NRDA process through its invoiveniept' in the ¢oalition for NRD Reform, an
ive and highly coordinated effort™ to cripple NRD and vo weaken all of Supexfund.' Ihid. p.36.

For the foregoing reasons the proposed Consent Decree should be REJECTED.

//f ;WJ lg/mfsé; Lvh

Law Offices of Attorney Michzel J. Buris

10 Golumbus Boulevard, Suice 21N
Hartford. CT 06106
Tel. (860) 725-6812
Fax. (860) 687-1833
CJ; }un‘s No. 309933

' GE fs elso lobbying for the elimirration of past “Iost use' ciaims, which compensate the pubfic for the |

pariod In which they were deprived of the resourcas; and of "noh-use”

oultural or refigious value the public placss on a pnsune resource. /bid

'
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CERTIFICATE OF SFRVICE'

Counsel for the Intervenors hereby certifies thar om October 2, 2000 they caused copies of the
foregoing doctmment and the arrachments thereto to be sexved on counsel to the parties to this
action and on counsel of the movants for intervendon by first class mafl

17 [W&D/\%UM % [ £M/gmﬁf@

Glenn D. Goodman Michael Brans
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'
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